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IN THE MATTER OF GEORGE H. CORLISS. 15 

The following is a list of American authorities upon this subject, 
divided into two classes, according as they follow the first or second 
principle. The division is more convenient than always satisfactory 
because some of the cases are like the early English and Pennsyl- 
vanian ones, indistinct, and others classed as following the first 
principle, intimate that knowledge learned so soon before the agency 
that it must be in the agent's mind during his employment, might 
be imputed to the principal. 

The first principle is followed in Kentucky: Willis v. Vallette, 
4 Met. 196 ; Alabama : Mundine v. Ritt's Adm'rs, 14 Ala. 81 ; 

Wiley v. Knight, 27 Id. 336; Smith v. Oliver, 31 Id. 39. 
(This last case perhaps makes the law a little doubtful) ; Illinois : 

Williams v. Tatnall, 29 111. 564; MeCormick v. Wheeler, 36 Id. 
114 ; New York : National Ins. Co. v. Halsey, 8 N. Y. 271 ; Wis- 
consin : Cougar v. Railroad Co., 24 Wis. 158; South Carolina: 
Pritchett v. Sessions, 10 Rich. Law 293. 

The second principle is followed in California : Hunter v. 

Watson, 12 Cal. 377; Bierce v. Red Bluff Hotel, 31 Id. 160; 
Vermont: Hart v. The Bank, 33 Vt. 252; Georgia: Whitten 
v. Jenkins, 34 Ga. 305 ; Indiana : Hay v. Wamsley, 33 Ind. 
147 ; Louisiana : Cummings v. Harsaltania, 14 La. Ann. 711 ; New 
Hampshire: Hovey v. Blanchard, 13 N. H. 148; Tennessee: 
Bank v. Campbell, 4 Humph. 396. H. G. W. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Rhode Island. 
IN THE MATTER OF GEORGE H. CORLISS. 

A member of the Centennial Commission holds an office of trust under the 
United States which makes him ineligible as a presidential elector. 

Ineligibility by reason of holding such office at the time of the election cannot 
be removed by a subsequent resignation of the office. 

The effect of such ineligibility of the person receiving the highest number of 
votes is to avoid the election. It does not elect the person having the next highest 
number of votes. 

The people of Rhode Island having at the election of November 
1876, cast the highest number of votes for George H. Corliss as a 
presidential elector, and his eligibility being questioned on the 
ground that he was at the time a Centennial Commissioner under 
the United States, the governor requested the opinion of the Su- 
preme Court, which was given as follows : — 
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To bis Excellency, Henry Lippitt, Governor, &c. : — 

We have received from your excellency a communication re- 
questing our opinion on the following questions, to wit : — 

"First. Is the office of commissioner of the United States Cen- 
tennial Commission such an office of trust or profit under the United 
States, as to disqualify the holder for the office of elector of Pres- 
ident and Vice President of the United States ? 

" Second. If so, does such a candidate for the office of elector 
who receives a plurality of the legal votes given, and declines said 
office, create thereby such a vacancy as is provided for in section 
7, chapter 11, of the General Statutes ? 

" Third. If not, is the disqualification removed by the resigna- 
tion of said office of trust or profit ? 

" Fourth. If not, does the disqualification result in the elec- 
tion of the candidate next in vote, or in a failure to elect ? 

" Fifth. If by reason of the disqualification of the candidate who 
received a plurality of the votes given, there was no election, can 
the General Assembly in Grand Committee elect an elector ?" 

We will give our opinion upon the foregoing questions in the 
order in which they are propounded. 

1. We think a commissioner of the United States Centennial 
Commission holds an office of trust under the United States, and 
that he is therefore disqualified for the office of elector of President 
and Vice President of the United States. 

The commission was created under a statute of the United 
States, approved March 3d 1871. 

The statute provides for the holding of an exhibition of Ameri- 
can and foreign arts, products and manufactures, " under the 
auspices of the government of the United States," and for the con- 
stitution of a commission to consist of not more than one delegate 
from each state, and from each territory of the United States, 
"whose functions shall continue until the close of the exhibition," 
and " whose duty it shall be to prepare and superintend the execu- 
tion of a plan for holding the exhibition." Under the statute the 
commissioners are appointed by the President of the United 
States, on the nomination of the governors of the states and terri- 
tories respectively. Various duties were imposed on the commis- 
sion, and under the statute provision was to be made for it to have 
exclusive control of the exhibition before the President should an- 
nounce by proclamation the time and place of opening and hold- 
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ing the exhibition. By an Act approved June 1st 1872, the duties 
and functions of the commission were further increased and de- 
fined. That act creates a corporation, called " The Centennial 
Board of Finance," to co-operate with the commission, and to raise 
and disburse the funds. It was to be organized under the direc- 
tion of the commission. The 7th section of the act provides " that 
the grounds for the exhibition shall be prepared and the buildings 
erected by the said corporation in accordance with plans which 
shall have been previously adopted by the United States Centen- 
nial Commission, and the rules and regu.ations of said corporation, 
governing rates for entrance and admission fees, or otherwise 
affecting the rights, privileges or interests of the exhibitors, or of 
the public, shall be fixed and established by the United States 
Centennial Commission ; and no grant conferring rights or privi- 
leges of any description connected with said grounds or buildings, 
or relating to said exhibition or celebration, shall be made with- 
out the consent of the United States Centennial Commission, and 
said commission shall have power to control, change or revoke all 
said grants, and shall appoint all judges and examiners, and award 
all premiums." The tenth section of the act provides that " it 
shall be the duty of the United States Centennial Commission to 
supervise the closing up of the affairs of said corporation, to audit 
its accounts, and submit in a report to the President of the United 
States, the financial results of the Centennial Exhibition." 

It is apparent from this statement, which is but partial, that 
the duties o-nd functions of the commission were various, delicate 
and important ; .that they could be successfully performed only by 
men of large experience and knowledge of affairs; and that they 
were not merely subordinate and provisional, but in the highest 
degree authoritative, discretionary and final in their character. 
We think that persons performing such duties and exercising such 
functions in pursuance of statutory direction and authority, are 
not to be regarded as mere employees, agents or committee men, but 
that they are, properly speaking, officers, and that the places which 
they hold are offices. It appears, moreover, that they were orig- 
inally regarded as officers by Congress ; for the act under which 
they were appointed declares (sec. 7) that " no compensation for 
services shall be paid to the commissioners or other officers pro- 
vided by this act from the treasury of the United States." The 
only other officers provided for were the "alternates" appointed to 
Vol. XXV.— 3 
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serve as commissioners when the commissioners were unable to 
attend. 

We think, too, the office is an office " under the United States. 
It was created by Act of Congress, and all its powers and duties 
were conferred and imposed by Congress. It was created not for 
the service of any particular state or section, but in the interest of 
all the states united. The commissioners were appointed under 
the act by tbe President, and were commissioned like other United 
States officers. There seems to be no room for doubt upon this 
point. 

Is it an "office of trust or profit under the United States?" 
It is not an office of profit under the United States, for the commis- 
sioners are not entitled to any pay from the United States, nor to 
any perquisite or emolument "under any law of the United States. 
But we think it is an office of trust. It is true that originally the 
United States had no pecuniary interest in the exhibition. The 
commissioners, however, were to be intrusted with a large super- 
visory and regulative control of the property sent for exhibition, 
and from the time the government gave its sanction to the exhibi- 
tion, and especially after the President issued his proclamation, 
the honor and reputation of the United States were pledged for 
its proper management to its own citizens and to foreign nations. 
From that time the honor and reputation of the United States were 
largely in the keeping of the commissioners ; and in this view there 
was a very delicate and important trust reposed in them. It would 
be a narrow and we think an improper interpretation, to hold that 
an office is an office of trust only when the officer has the handling 
of public money or property, or the care and oversight of some 
pecuniary interest of the government. But, even if it were so, 
there comes a time when the United States did become pecuniarily 
interested in the exhibition by the appropriation of a million and 
a half of dollars for it, to be paid out of the profits if any should 
accrue ; and when, also, valuable property belonging to the United 
States was exhibited on the exhibition grounds. We repeat that 
the office is, in our opinion, an office of trust. 

There is another point deserving mention before we pass to the 
next question. By the Act approved June 1st 1872, the commis- 
sion was incorporated under the name of " The United States Cen- 
tennial Commission." Did this in any manner terminate or alter 
its official character. We think not. The change was merely 
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formal and made, we suppose, to facilitate the transaction of busi- 
ness. Indeed, in the papers annexed to the report of the commis- 
sion to Congress, it appears, that the commission had assumed 
the name of the United States Centennial Commission before its 
incorporation, and that the Act of June 1st 1872, was passed on its 
recommendation. We do not see therefore why the commissioners 
were not as much United States officers after as before their 
incorporation. 

2. We think a Centennial Commissioner, who was a candidate 
for the office of elector, and received a plurality of the votes, does 
not by declining the office create such a vacancy as is provided 
for in Gen. Stats., ch. 11, sect. 7. Section 7 is as follows : — 

" If any electors, chosen as aforesaid, shall, after their said 
election, decline the said office, or be'prevented by anycause from 
serving therein, the other electors, when met in Bristol in pursuance 
of this chapter, shall fill such vacancies, and shall file a certificate 
in the secretary's office of the person or persons by them appointed." 

Before any person can decline under this section he must first 
be elected, and no person can be elected who is ineligible, or in 
other words, incapable of being elected. " Resignation," said Lord 
Cockburn, C. J., in The Queen v. BUzard, Law Rep. 2 Q. B. 55, 
" implies that the person resigning has been elected into the office 
he resigns. A man cannot resign that which he is not entitled to 
and which he has no right to occupy." 

3. We think the disqualification is not removed by the resig- 
nation of the office of trust, unless the office is resigned before the 
election. The language of the Constitution is that no person 
" holding an office of trust or profit under the United States shall 
be appointed an elector." Under our law (Gen. Stats., ch. 11, sects. 
1 and 2), the election by the people constitutes the appointment. 
The duty of the governor is to " examine and count the votes, and 
give notice to the elector." He merely ascertains — he does not 
complete — the appointment. A resignation, therefore, after the 
election is too late to be effectual. 

4. We think the disqualification does not result in the election 
of the candidate next in vote, but in a failure to elect. 

In England it has been held that where electors vote for an 
ineligible candidate, knowing his disqualification, their vote3 are not 
to be counted, any more than if they were thrown for a dead man 
or the man in the moon ; and that in such a case the opposing 
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candidate, being qualified, will be elected, although he has had a 
minority of the votes: King v. Hawkins, 10 East 210 ; Beg. v. 
Coaks, 3 El. & B. 253. But even in England, if the disqualifica- 
tion is unknown the minority candidate is not entitled to the office, 
the election being a failure : Queen v. Hiornes, 7 Ad. & E. 960 ; 
Bex v. Bridge, 1 M. & Selw. 76. And it has been held that to 
entitle the minority candidate to the office it is not enough that the 
electors know of the facts which amount to a disqualification, unless 
they likewise know that they amount to it in point of law : The 
Queen v. The Mayor, $c, Law Rep. 3 Q. B. 629. 

In this country the law is certainly not more favorable to the 
minority candidate : State v. Giles, 1 Chandler (Wis.) 112 ; State 
v. Smith, 14 Wis. 497 ; Saunders v. Haynes, 13 Cal. 145 ; People 
v. Clute, 50 N. Y. 451. The question submitted to us does not 
allege or imply that the electors, knowing the disqualification, 
voted for the ineligible candidate in wilful defiance of the law ; 
and certainly, in the absence of proof, it is not to be presumed that 
they so voted. The only effect of the disqualification, in our opin- 
ion, is to render void the election of the candidate who is disquali- 
fied, and to leave one place in the electoral college unfilled. 

5. Our statute (Gen. Stat., ch. 11, sect. 5,) provides that "if 
by reason of the votes being equally divided or otherwise, there 
shall not be an election of the number of electors, to which the state 
may be entitled, the governor shall forthwith convene the General 
Assembly at Providence for the choice of electors to fill such 
vacancy by an election in Grand Committee." We think this pro- 
vision covers the contingency which has happened, and that, there- 
fore, the General Assembly in Grand Committee can elect an elector 
to fill up the number to which the state is entitled. The law of 
the United States provides that " whenever any state has held an 
election for the purpose of choosing electors, and has failed to make 
choice on the day prescribed by law, the electors may be appointed 
on a subsequent day, in such a manner as the legislature of such 
state may direct :" TJ. S. Gen. Stats., p. 21, sect. 134. 

Thomas Durfee, 
W. S. Burges, 
E. R. Potter, 
Charles Matteson. 

Stiness, J., transmitted to the governor a separate opinion 
upon the first question, maintaining " that under the original act 
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no ' office of trust under the United States ' was created ; that 
by the second act, in which duties are confided to the commission 
in the nature of a trust, the corporation is the trustee, and not the 
members as such ; that at the date of the election of electors a 
member of that commission did not hold such an office as rendered 
him ineligible as an elector." 

Upon the remaining questions he concurred with the other jus- 
tices. 1 



The constitution commits to the states 
the power of choosing electors, with 
the restriction that "no senator or rep- 
resentative, or person holding an office 
of trust or profit under the United States, 
shall be appointed an elector." In ac- 
cordance with the provisions of the con- 
stitution upon this subject the several 
states have uniformly regulated the 
manner of appointment of electors, and 
have the exclusive right so to do. In all 
the states but one the electors are 
chosen by the people. 

I. The question whether persons 
holding such disqualifying offices can, 
by resigning their offices under the 
United States after their election by 
the peop'e, qualify themselves to act as 
electors for president and vice president, 
has arisen in several states besides 
Rhode Island, and many good lawyers 
have expressed the opinion that this 
might be done. It is difficult to see 
upon what foundation such an opinion 
can rest. The authority of the courts 
is clearly against it. In Searcy v. 
Grow, 15 Cal. 117, this question was 
before the Supreme Court of California, 
at that time composed of Judge Field, 
now one of the judges of the Supreme 
Court of the United States, and judges 
Cope and Baldwin. In delivering 
the opinion of the court Judge Baldwin 
says : " The proceeding is a contest for 
the office of sheriff. Grow, the appel- 
lant, was returned as elected to that 
office. * * * The ground of contest is, 



that at the time of the election, he was 
postmaster of the town of Yreka. * * * 
The constitution * * * provides : ' No 
person holding any lucrative office 
under the United States or any other 
power, shall be eligible to any civil 
office of profit under the state.' The 
counsel for the appellant contends that 
the true meaning of the constitution is 
that the federal officer described, is for- 
bidden to take any civil office while so 
holding the other ; but that he is capa- 
ble of receiving votes cast for him, so 
as to give him a right to take the state 
office upon or after resigning the federal 
office. But we think the plain meaning 
of the words quoted is the opposite of 
this construction." The opinion then 
goes on to say that the power to choose 
was in the people and their selection 
of a candidate gave him the title to the 
office and all the title he could have. 

The general doctrine that the title to 
an elective office is derived from the 
people and is complete when a majority 
of their votes is cast for a candidate, 
cannot be questioned. 

In Mayfield v. Moore, 53 III. 428, 
one question was whether the successful 
contestant for the office of sheriff was 
entitled to recover from the contestee, 
who had taken possession of the office, 
under a certificate of election, the fees 
of the office from the time of the elec- 
tion. The court held that the contestant 
was entitled to recover the fees for the 
entire time the contestee was in posses- 



The governor, upon receipt of this opinion, called a special session of the 
legislature, which met and filled the vacancy. — Ed. Am. Law Reg. 
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sion of the office, using this language : 
" Under the law, so soon as a majority 
of the votes were cast for appellant, at 
the election held in pursuance to law, 
he became legally and fully entitled to 
the office. The title was as complete 
then as it ever was, and no subsequent 
act lent the least force to the right to 
the place. The commission was evi- 
dence of the title, but not the title. The 
title was conferred by the people, and 
the evidence of the right by the law." 
The same doctrine is laid down by the 
Supreme Court of Indiana : State ex 
rel. Cornwell v. Allen, 21 Ind. 516; 
Shannon v. Baker, 33 Ind. 390 ; and 
in Missouri : Slate v. Steers, 44 Mo. 
223. 

In The People v. Pease, 27 N. Y. 55, 
it is said that it is the vote of the people 
that confers title to an elective office. 
" It is not the canvass, or estimate, or 
certificate which determines the right. 
These are only evidences of the right." 

The presidential electors being 
elected by the people, derive their title 
to the office from the vote given on the 
day cf the election ; if not qualified to 
be chosen then, they cannot afterward 
qualify. The certificates they receive of 
their election confer no title to the 
office, nor authority to exercise its pre- 
rogatives. They may compel the issu- 
ance of the certificates by an appeal to 
the courts, but it will hardly be said that 
the courts can confer upon them the 
title to the office ; neither can the go- 
vernor or other officer who issues the 
certificate, since the law has not con- 
ferred upon him the power of appoint- 
ment. Not being capable of being 
chosen, at the time the choice was to 
be made, the candidate could by no 
after act give validity to the choice. 
The constitution does not say, that no 
person holding an office under the 
United States shall vote, as an elector, 
for president and vice president, but 
that no such person shall " be appointed 
an elector." If at the time of the ap- 



pointment the candidate is holding an 
office under the United States, the ap- 
pointment is in violation of this provi- 
sion of the constitution, and is void. 
The language is not that he shall not 
hold, but that he shall not "be ap- 
pointed," and operates upon the very 
first step in the process of holding. He 
can hold only by appointment and the 
constitution says he shall not be ap- 
pointed. The ruling in the principal 
case upon this point seems to be clear 
both on principle and on authority. 

II. What then % Does the candidate 
receiving the next highest number of 
votes become entitled to the office, or is 
there an entire failure to elect ? 

In The King v. Monday, Cowper537, 
it was held, on the authority of some 
older, but unreported cases, that the 
votes for an ineligible candidate being 
nullities, the next highest candidate in 
votes, being eligible, was elected. 

In Rex v. Hawkins, 10 East 211, 
there had been an election for alderman 
of the borough of Saltash, at which 
Hawkins was a candidate, and after the 
poll had been opened notice was pub- 
licly given that he was ineligible. The 
Court of Queen's Bench held upon quo 
warranto that the votes given for Haw- 
kins after notice of his ineligibility were 
nullities and that the next highest can- 
didate was elected. Upon appeal to 
the House of Lords the judgment was 
affirmed : Hawkins v. Rex, 2 Dow 124. 

This case settled the law of England 
and it so remains to the present, but the 
hardship of the rule and its manifest 
repugnance to the first principles upon 
which elections are founded, have made 
the courts astute in practically setting 
it aside by extreme strictness on the 
snbject of notice. The latest case on 
the subject is The Queen v. The Mayor, 
frc., of Tewkesbury, Law Rep. 3 Q. B. 
629 (1868). In that case the mayor, 
one Blizard, acted a9 returning officer 
at an election at which he was himself 
a candidate for the office of councillor, 
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and received and counted votes for him- 
self. Upon quo vxirranio he was ousted, 
and thereupon the next highest candi- 
date sued out a mandamus against the 
corporation commanding them to admit 
him as a member of the council. The 
Queen's Bench declared, however, that 
the votes for Blizard could not be taken 
as nullities unless the voters not only 
had notice of the facts that Blizard was 
at the same time a candidate and the 
returning officer of the poll, but also of 
the legal result that he was thereby dis- 
qualified. Knowledge of the facts, the 
court said, was not necessarily know- 
ledge of their legal consequences, and 
Blackburn, J , expended an amount 
of ingenuity in getting around the 
maxim ignorantia. legis neminem excusat, 
quite at variance with the. usual straight- 
forward and vigorous logic of that very 
eminent judge. 

The rule therefore in England may 
be stated to be that the second highest 
is elected only where it is affirmatively 
shown that the voters for the candidate 
highest in votes had such actual know- 
ledge of his ineligibility that they must 
be taken to have tcilfully thrown away 
their votes. Wherever the affirmative 
proof falls short of this standard the 
only result of the ineligibility of the 
highest candidate is to render the elec- 
tion void. 

In Indiana the rule has been held 
more in accordance with the older Eng- 
lish cases ; it being decided in Gulich v. 
New, 14 Ind. <J3, not only that the 
second candidate is elected where the 
first is ineligible, but that a constitu- 
tional clause and a public statute are 
notice of the ineligibility. This has been 
followed in Carson v. McPheiridge, 15 
Ind. 327, and Price v. Baker, 41 Ind. 
572 ; and appears to be the settled rule 
in that state. 

In New York, the case of The People 
ex rel. Furman v. Clute, 50 N. Y. 451 
(1872), follows the English rule exact- 
ly, as laid down in Regma v. Mayor of 



Tewkesbury et ah, alreadycited. Eolgeb, 
J., after handling the maxim ignorantia 
juris, &c, it must be conceded rather 
more successfully than Blackburn, 
J., sums up a careful examination of 
the subject thus: "We think that the rule 
is this : the existence of the fact which 
disqualifies and of the law which makes 
that fact operate to disqualify, must be 
brought home so closely and so clearly 
to the knowledge or notice of the elec- 
tor, as that to give his vote therewith 
indicates an intent to waste it." It was 
accordingly held in that case that the 
existence of a public statute creating 
the ineligibility was not sufficient evi- 
dence of notice to the voters. 

With the exception of the foregoing 
cases, the English rule has not been fol- 
lowed in this country, but, on the con- 
trary, there is a clear current of Amer- 
ican opinion to the contrary. The 
earliest case in which the question ap- 
pears to have arisen is The State v. 
Giles, 1 Chandler (Wis.) 112 (1849), 
in which the opinion was positively ex- 
pressed (though perhaps not absolutely 
required by the case), that without any 
reference to knowledge or notice on the 
part of the voters of a disqualification 
of the person highest in votes, the only 
effect was to avoid the election and not 
to elect the second candidate. In The 
State ex rel. Off v. Smith, 14 Wis. 497 
(1861), the point arose directly and 
was expressly decided in accordance 
with State v. Giles. 

In Saunders v. Haynes, 13 Cal. 145, 
the question again arose, and was de- 
cided in the same way. In delivering 
the opinion, Baldwin, J., says : — 

" It will he observed that the point 
of this defence is that the votes cast for 
Turner, supposing he received the high- 
est number, were nullities, because of 
his assumed ineligibility. But we do 
not so consider. Although some old 
cases may be found affirming this doc- 
trine, we think that the better opinion 
at this day is that it is not correct. 
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" The celebrated controversy in the 
British Parliament between Wilkes and 
Luttrel has given rise to much discus- 
sion ; and the opinions of jurists and 
statesmen have been somewhat divided. 
But the prevailing opinion, English and 
American, of modern times, seems to 
be against the precedent established in 
that case. In the case of Whitman v. 
Melony, 10 Cal. 47, Mr. Justice Field 
clearly intimates his opinion in favor 
of the principle that the votes given for 
an ineligible candidate are not to be 
counted for the next highest candidate 
on the poll. * * * 

" Our legislative precedents seem to 
be the same way. Upon principle, we 
think the law should be so ruled. An 
election is the deliberate choice of a 
majority or plurality of the electoral 
body. This is evidenced by the votes 
of the electors. But if a majority of 
those voting, by mistake of law or fact, 
happen to cast their votes upon an inel- 
igible candidate, it by no means follows 
that the next to him on the poll should 
receive the office. If this be so, a can- 
didate might be elected who received 
only a small portion of the votes, and 
who never could have been elected at 
all but for this mistake. The votes are 
not less legal votes because given to a 
person in whose behalf they cannot be 
counted ; and the person who is the next 
to him on the list of candidates does not 
receive a plurality of votes because his 
competitor was ineligible. The votes 
cast for the latter, it is true, cannot be 
counted for him ; but that is no reason 
why they should, in effect, be counted 
for the former, who, possibly, could 
never have received them. It is fairer, 
more just, and more consistent with the 
theory of our institutions, to hold the 
votes so cast as merely ineffectual for 
the purpose of an election, than to give 
them the effect of disappointing the 
popular will, and electing to office a 
man whose pretensions the people had 
designed to reject." 



So in Commonwealth ex re!. McLaugh- 
lin v. C/uleij, 56 Penn. St. 270 (1867), 
Strong, J., delivering the opinion of 
the court (from which, however, Thomp- 
son, C. J., dissented), says : — 

"Now what interest has the relator 
in the question he attempts to raise ? 
* * * Surely it cannot be maintained 
that in any possible contingency the 
office can be given to him. The votes 
cast at an election for a person who is 
disqualified from holding an office are 
not nullities. They cannot be rejected 
by inspectors or thrown out of the count 
by the return judges. The disquali6ed 
person is a person still, and every vote 
thrown for him is formal. * * * Under 
institutions such as ours are, there is 
even greater reason (than in England) 
for holding that a minority candidate is 
not entitled to the office if he who re- 
ceived the largest number of votes is 
disqualified." 

In Sublett v. Bedwe.ll, 47 Miss. 266, 
Simeall, J., says : — ■ 

" It cannot be said that the candidate 
has been elected unless he has received 
a majority of the legal votes cast ; he 
is not the choice of the people. If the 
majority make ehoice of a candidate 
under some personal disability disqual- 
ifying him from taking and enjoying 
the office, the utmost that can be said of 
it is that there has been no election." 

To the same effect are the decisions 
in Georgia : State v. Swearlngen, 12 
Ga. 23 ; Maine : Opinion of Supreme 
Court, 38 Me. 597 ; Michigan : People 
ex ret. Crawford v. Moliter, 23 Mich. 
341 ; Missouri : State v. Vail, 53 Mo. 
97 ; Louisiana : State v. Gastlnel, 18 
La. Ann. 517; 20 Id. 114; Fish v. 
Collens, 21 Id. 289 ; and in Kentucky, 
where, however, the subject is regulated 
by statute : Cochran v. Jones, 14 Am. 
Law Reg. N. S. 222. 

The result of the cases on this sub- 
ject is summed up (before the adjudi- 
cation of several of the foregoing), by 
Judge Dillon in the following Ian- 
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guage : "Unless the votes for an ineli- 
gible person are expressly declared to 
be void, the effect of such a person re- 
ceiving a majority of the votes cast is 
according to the weight of American 
authority, and the reason of the matter, 
* * * that a new election must be held, 
and not to give the office to the qualified 
person having the next highest number 
of votes :" Dillon on Municipal Corp., 
sect. 135; and Judge Cooley (also 
before many of the cases herein cited 
were decided) states the law without 
qualification, that " without a plurality 
no one can be chosen to a public office ; 
and if the person receiving the highest 
number of votes was ineligible, the 
votes cast for him will still be effectual 
so far as to prevent the opposing can- 
didate being chosen, and the election 
must be considered as having failed:" 
Const. Limitations 620. 



There are a considerable number of 
legislative precedents on this subject 
under the usual clause in American 
constitutions making legislative bodies 
the exclusive judges of elections of their 
members. Some of them are cited by 
Judge Strong in Commonwealth, v. 
Cluley, 56 Penna. 270, and others 
in Sublett v. Bedwell, 47 Miss. 2C6, 
and in the argument of counsel in 
People v. Clute, 50 N. Y. The majority 
of them appear to follow what we have 
stated as the American rule, but they 
are by no means uniform, and wo have 
not thought it worth while to cite or 
review them. In the language of 
Folger, J., in People v. Clute, " They 
cannot be said to afford any precise or 
useful principle, * * * and they are 
not so conclusive and satisfactory as 
judicial determinations." 

J. T. M. 
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A valid statute can only be passed in the manner prescribed by the Constitution, 
and when the provisions of that instrument, in regard to the manner of enacting 
laws, are wholly disregarded in respect to a particular act, it must be declared a 
nullity, though having the forms of authenticity. 

Whenever a question arises in a court of law as to the existence of a statnte, or 
as to the time when it took effect, or as to its precise terms, the judges who are 
called upon to decide such question, have a right to resort to any source of infor- 
mation which in its nature is capable of conveying to the judicial mind a clear 
and satisfactory answer to such question ; the best and most satisfactory evidence 
in all cases being required. 

An Act of Assembly which can be shown by undoubted and competent evidence, 
never to have passed the two houses of the legislature, substantially, as it was 
approved by the governor, and sealed with the great seal, and published, is a 
nullity ; and it is the duty of the court so to declare it. 

If the answer to an application for a mandamus contains or sets up any suffi- 
cient reason for refusing the writ, though it be in other respects evasive and irre- 
sponsive, it should not be quashed as a whole. 

Where the answer to a petition for a mandamus is quashed, the allegations of 
the petition are not authorized to be taken pro confesso; nor is the judge author- 
ized to enter judgment as by default for want of answer, or by nil dicit. The case 
must be heard ex parte, and the mind of the judge satisfied both as to the law and 
the facts, before the writ can be ordered. 

On an application for a mandamus, the right to which depends upon the ques- 
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